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आदेश / O R D E R 
 

Per Amarjit Singh (AM):  
 
 Both these 2 appeals filed by the revenue and cross objection filed 

by the assessee pertaining to assessment years 2016-17 & 2017-18 are 

adjudicated together by this common order.  
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ITA No. 118/Mum/2024 

 
“1. Whether on the facts and in the circumstances of the case and in law, 

the Ld. CIT (A) was justified in deleting the additions, without 
appreciating the fact that since the assessee has shown the property i.e. 
leased building as inventory in its books, the same is to be treated as 
stock in trade and any income derived there from has to be treated as 
income from business as not as income from house property? 

 
2. Whether on the facts and in the circumstances of the case and in law, 

the Ld. CIT (A) was justified in deleting the additions, without 
appreciating the law as laid down in the case of Neha Builders Pvt. Ltd. 
(2007)-164 Taxman 342 (Guj)? 

 
3. The appellant craves leave to amend or alter any ground or add new 

ground which may be necessary.” 

 

2. Fact in brief is that return of income declaring total income of 

Rs.1,13,470/- was filed on 17.10.2016. The case was subject to 

scrutiny assessment and notice u/s 143(2) of the Act was issued on 

18.07.2017. During the course of assessment the AO noticed that 

assessee has offered income from house property at Rs.2,03,76,210/- 

after claiming standard deduction of Rs.61,12,863/- and interest 

payable on borrowed capital of Rs.78,97,417/-. The assessing officer 

was of the view that since the lease property was shown as an inventory, 

therefore, rental income earned should have been shown as income 

from business and profession. The AO passed the order u/s 143(3) of 

the Act on 20.12.2018 and treated the rent income of Rs. 2,03,76,210/- 

as income from business and profession. 

 

3. Aggrieved, the assessee filed the appeal before the ld. CIT(A). The 

ld. CIT(A) following the decision of ITAT, Mumbai vide ITA No. 

7011/Mum/2014 and ITA No. 836/Mum/2015 dated 30.10.2018 in the 

case of the assessee itself directed the AO to treat the income as income 

from house property.  

 

4. During the course of appellate proceedings before us the ld. D.R 

supported the order of assessing officer.  
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5. On the other hand, the ld. Counsel submitted that similar issue 

on identical fact have been consistently decided in favour of the 

assessee by the ITAT in the earlier years, therefore, he has supported 

the order of CIT(A).  

6. Heard both the sides and perused the material on record. The 

assessing officer has completed the assessment u/s 143(3) of the Act by 

treating the rental income shown by the assessee from the leasing of 

property as income under the head profit and gain of business and 

profession on the ground that assessee has shown the lease property as 

inventory in the balance sheet from which the rental income was 

earned. On perusal of the material placed in the paper book and finding 

of the ld. CIT(A) we notice that this issue is recurring in nature and in 

the earlier years the ITAT, Mumbai has decided the same issue in favour 

of the assessee by treating the rental income from the lease property as 

income under the head income from house property. The ld. CIT(A) has 

referred the decision of ITAT of earlier years in his finding. The relevant 

extract of the decision of CIT(A) is reproduced as under:  

 

 “5. FINDINGS & DECISOIN 

 
 5.1 I have considered the facts of the case and submissions made by the 

assessee It is seen form the facts available on record that the assessee is private 
limited company and is engaged in the business of real estate development and 
renting of immovable property The assessee filed its return of income on 
17/10/2016 declaring total income of Rs.1,13,470/ the said return was 
processed by CPC u/s 143(1) of Income-tax Act, 1961. Subsequently, the case 
was selected for scrutiny through CASS During the course of assessment 
proceedings, the AO observed that the assessee has shown the leased property 
as an inventory in the Balance sheet from which rental income is earned and at 
the same time the income is offered for taxation under the head income from 
house property claiming standard deduction u/s 24(a) of the Act. After 
analysing the facts the case, the AO concluded the assessment proceedings u/s 
143(3) of the Act on 20/12/2018 treating the income of Rs 2.03.76,210/- as 
business income and adding the same to the total income Aggrieved by the 
addition, the appellant filed appeal against the addition relying on various 
judgements. 

 
5.2 From the material on record it is observed that the issue is recurring in 
nature from earlier A.Ys 2007-08 to 2011-12 and the matter has been decided 
in favour of the appellant on the basis of plethora of judgments the earlier first 
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appellate authorities while disposing off the appeals deleted the additions made 
and directed the AO to treat the rental income under the head "Income from 
House Property Subsequently, on further appeal by the department Hon'ble 
Tribunal Bench B vide ITA No.7011/Mum/2014 and ITA No 836/Mum/2015 
dated 30/10/2018 dismissed the appeals raised by the department and 
decided the issue in favour of the assessee. The relevant portion of the decision 
is as under:- 

 
“We have considered rival contention and perused the material on record 

from the facts on record it is understood that initially vide letter dated 
25/03/2004 the HDFC bank has sanctioned a loan of Rs.15 Crores for 
construction of building Subsequently, the assessee has availed further loan of 
Rs. 7 Crores from HDFC Bank towards construction purpose. It is also a fact on 
record that the assessee had repaid the loan of Rs.6 Crores during the Financial 
Year 2005-06. Thus as on 31/03/2006 the assessee entered into a loan 
agreement with HDFC Bank for availing loan of Rs. 15,00,00,000/- was to be 
disbursed to the assessee in one lump sum and has to be acknowledged by the 
loan agreement itself. It is very much clear that the receipts of fresh loan of 
Rs.16,00,00,000/ was by way of adjustment of the earlier loan account Thus it 
is a clearly established fact that vide sanction letter dated 20/04/2006 the 
HDFC bank did not disburse any fresh loan to the assessee but the outstanding 
account out of the loan granted earlier to the assessee for construction of the 
building was converted into a fresh loan. That being the case there cannot be 
any doubt that the loan availed by the assessee was for the purpose of 
construction of building Hence, interest paid on such loan is allowable under 
section 24(b) of the Act. It is further relevant to observe. The AO has observed 
that the fresh loan sanctioned to the assessee vide letter dated 20/04/2006 
was for working capital such fact is not forthcoming either from the sanction 
letter or form the agreement between the assessee and the Bank. Therefore, the 
conclusion reached by the AO is purely on conjectures and surmises. As regards 
the pre-payment charge are connected/attached to the loan availed by the 
assesse construction purposes Therefore, has to be considered as part of the 
cost of loan. Hence it is allowable as deduction under section 24(b) of the Act. 
In view of the aforesaid we do not find any reason to interfere with the decision 
of the learned CIT(A) on the issue Accordingly, the ground raised is dismissed." 

 
6.0 Respectfully, following the judgment of Hon'ble ITAT, Mumbai in the 
appellants own case for A.Y 2007-08 and 2011-12. The AO is directed to treat 
the income as income from house property. Therefore, the grounds raised in 
appeal are allowed 

 
7.0. Accordingly, the appeal of the Appellant for the AY 2016-17 is allowed.” 

 

7. It is evident from the decision of ld. CIT(A) as reproduced supra 

that the similar issue on identical fact has been consistently decided by 

the ITAT in favour of the assessee from assessment year 2007-08 to 

2011-12. Following the decision of ITAT as elaborated in the finding of 

ld. CIT(A) as reproduced above we don’t find any merit in the appeal of 

the revenue, therefore, the same stand dismissed.  
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ITA No.125/Mum/2024 

 

8. As the facts and issue involved in this appeal of the revenue is 

similar to the ITA No.118/Mum/2024 as discussed supra in this order, 

therefore, applying the finding of ITA No. 118/Mum/2024 as mutatis 

mutandis this appeal of the revenue is also dismissed.  

 

Cross Objection No. 49/Mum/2024 

 

“1. The learned Commissioner of Income tax (Appeals), NFAC (CIT-A) erred 
in not adjudicating on ground of appeal relating to disallowance made 
by the Assessing Officer amounting to Rs.5,62,84,669/- on the ground 
that the said expenses are in nature of addition to fixed assets. 

 
2. The CIT(A) erred in not adjudicating the ground of appeal relating to 

disallowance of deduction under section 80G of the Act amounting to 
Rs.5,00,000/-.” 

 

9. Fact in brief is that during the course of assessment proceedings 

u/s 143(3) of the Act for A.Y. 2017-18 from the profit and loss account 

the assessing officer noticed that assessee debited amount of 

Rs.5,62,84,699/- as repair and maintenance expenditure. On query, 

the assessee submitted that out of the total repair expenses an amount 

of Rs.4,65,72,195/- has already added back while computing the 

business income. However, the AO has not agreed with the submission 

of the assessee and disallowed the entire amount of Rs.5,62,84,669/- 

and added to the total income of the assessee.  

10. The assessee filed the cross objection before the ld. CIT(A). 

However, the ld. CIT(A) has not given any finding on this issue contested 

by the assessee. 

11. During the course of appellate proceedings before us the ld. 

Counsel referred the assessment order wherein AO mentioned the 

submission of the assessee that it had already added back a sum of 

Rs.4,65,72,195/-. However, without bringing on record any contrary 

material the AO has added the whole amount of repair and 
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maintenance. The ld. Counsel also referred the copy of statement of 

computation of total income filed in the paper book wherein the 

assessee has already added Rs.4,65,72,195/- pertaining to repair of 

building to the total income of the assessee. The ld. Counsel further 

submitted that remaining amount of Rs.97,12,504/- of repair and 

maintenance has been shown by the assessee as its income in the profit 

and loss account after recovering these expenses from the tenants. In 

support of his contention he referred copies of documents placed in the 

paper book.  

 

12. On the other hand, the ld. D.R relied on the order of lower 

authorities.  

 

13. Heard both the sides and perused the material on record. During 

the course of assessment the assessing officer noticed from schedule of 

other expenses that assessee has debited an amount of 

Rs.5,62,84,699/- as expenditure relating to repair and maintenance to 

building and disallowed the same by treating such expenditure as 

capital expenses without considering the submission of the assessee 

that it had already added back in the computation of income such 

expenses to the extent of Rs.4,65,72,195/-. We have perused the copy 

of computation of total income for previous year ended March 31st 2017, 

placed at page no. 1 of the paper book filed by the assessee 

demonstrating that assessee has already added an amount of 

Rs.4,65,72,195/- to its total income. Further we have noticed that 

remaining amount of Rs.97,12,504/- [5,62,84,699 (-) 4,65,72,195] 

pertaining to the repair and maintenance expenses has been shown as 

income under the head maintenance income in the profit and loss 

account for the year ended 31.03.2017 after receiving the same from 

the tenants. Considering the above facts and circumstances we find that 

action of the assessing officer for making the aforesaid disallowances is 
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unjustified, therefore, this ground of cross objection of the assessee is 

allowed.  

 

Ground No. 2. Disallowance of deduction u/s 80G amounting to 

Rs.5 lac: 

 

14. During the course of assessment the AO stated that assessee 

failed to explain the detail of donation of Rs. 10,00,000/- debited to the 

profit and loss account, therefore, the same was disallowed. In this 

regard the assessee has filed copies of detail of donations made to Socio 

Cultural Charitable Trust along with detail of registration no. given by 

the CIT(E) regarding u/s 80G donation. The assesse has also given 

detail of cheque no. and amount of donation paid to the aforesaid 

charitable trust as placed at page no. 37 of the paper book. The assessee 

has also filed copy of receipt dated 20.03.2017 received from the 

aforesaid charitable trust showing that a sum of Rs.10,00,000/- has 

been received from the assessee company and the same is eligible for 

deduction u/s 80G of the Act. The ld. Counsel also referred the decision 

of ITAT, Delhi in the case of Ericsson India Global Services (P) Ltd. Vs. 

DCIT, Circle 7(1) (2024) 160 taxman.com 599 (Delhi – Trib) wherein in 

respect of expenditure incurred towards C.S.R (Corporate Social 

Responsibility), it is held that donor is entitled for deduction u/s 80G  

in respect of donation made to the donee institution which are 

registered u/s 80G of the Act. The assessing officer has disallowed the 

claim of deduction u/s 80G of the Income Tax Act to the assessee 

without disproving the relevant supporting material submitted by the 

assessee as placed in the paper book. In the light of the above fact and 

findings, we direct the AO to allow the claim of deduction u/s 80G of 

the Act. The cross objection of the assessee is also allowed.  
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15. In the result, both the appeals of the revenue are dismissed and 

Cross Objection filed by the assessee is allowed.  

 

Order pronounced in the open court on 10.07.2024 

 

   Sd/-       Sd/- 

       (Rahul Chaudhary)                                 (Amarjit Singh) 
   Judicial Member                                  Accountant Member 

 

 
Place: Mumbai 
Date 10.07.2024 
Rohit: PS 
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